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An Early Civil Rights Issue  
 
• Title VII of the Civil Rights Act of 1964, as amended (Title 
  VII), prohibits employment discrimination based on race,  
  color, religion, sex, or national origin.  
 
• Since at least 1969, the EEOC has received, investigated, 
  and resolved employment discrimination charges alleging  
  that employers used criminal records in a discriminatory way, 
  most often based on race or national origin.  
 
• In 1987, 1990, and 2006, the EEOC issued previous policy  
  statements on this issue. 
  



 

Reasons for Updating the Guidance  
 
• Criminal records are now online  
 
• Most employers now do criminal background checks for some 
   or all jobs  
 
• More working-age people have criminal records  
 

• Government fosters reentry efforts 
 

• Legal developments under Title VII 
 



The New Guidance on the Consideration 
of Arrests and Convictions in Employment 

Decisions Under Title VII  
 
• A criminal background check that asks for a person’s entire 
  criminal record is too broad.  
 

• A criminal background check that targets the risks in the job 
  and finds criminal conduct that relates to those risks is better.  
 

• When such a criminal record is identified for an applicant or 
  employee, give the person an opportunity to explain 
  circumstances or mistakes in the record before excluding  
  him from a job: “individualized assessment.”  



Employer Title VII Liability 

• Disparate Treatment Discrimination: job applicant/ 
employee demonstrates that employer treated him 
differently  because of his race, national origin, on 
another protected basis 
 

• Disparate Impact Discrimination: employer’s neutral 
policy or practice has the effect of disproportionately 
screening out a Title VII-protected group and the 
employer fails to demonstrate that the challenged 
practice is job related for the position in question and 
consistent with business necessity. 



Business Necessity Defined:  
Green v. Missouri Pacific Railroad 

“Green factors” relevant to assessing whether 
 job exclusion is job related & consistent with 
 business necessity: 
 

• Nature & gravity of offense or conduct 
• Time that has passed since offense or conduct 
• Nature of the job held or sought  

 



Individualized Assessment 

• Employer informs individual that he may be 
excluded because of past criminal conduct; 

• Provides opportunity to individual to 
demonstrate that the exclusion does not 
properly apply to him; 

• Considers whether  additional info shows that 
the policy as applied is not job related/ not 
consistent with business necessity. 



Records of Arrest  
 
• Arrest records may be unreliable. Were charges filed? Were 
  charges dismissed? Even if prosecuted, people are presumed 
  innocent until proven guilty.  
 
• EEOC strongly discourages relying only on a record of an  
  arrest. But, employers may make an employment decision  
  based on the conduct underlying the arrest, if the conduct  
  makes the person unfit for the position in question.  
 
  



 

Records of Convictions  
 

 
• Employers should only consider convictions that are related to 
   the job, and employers should have a time limit for 
   considering old convictions.  
 
• Convictions may be missing or inaccurate (for example, after 
   the record is sealed 
    



 

EEOC Employer Best Practices 
 

EEOC “best practices” are recommended 
policies (not required) to help employers 
establish fair and defensible screening 
practices consistent the requirements of 
Title VII of the Civil Rights Act of 1964 

 



 

The Basics  
 

• Eliminate policies or practices that exclude people 
   with a criminal record from employment.  
 
• Train managers, hiring officials, and decision-makers 
  about Title VII’s anti-discrimination provisions.  
 



Develop a Fair Policy  
 
Fashion narrowly tailored written policy and procedure, which 
includes:  
 
• Identifying the essential job requirements under actual  
  circumstances;  
 

• Specific offenses that may demonstrate unfitness for job;  
 

• The duration of exclusions;  
 

• Provisions for an individual assessment (i.e., consider age  
   at time of offense, number of offenses, rehabilitation, work  
   history, etc.)  
 



 

Develop a Fair Policy (continued)  
 

• Document the policy’s rationale:  
 

• record the justification for the policy and  
  procedures  
 

• keep a record of consultations and research  
  considered in crafting the policy  
 

• Train key staff in how to implement the policy and 
   procedures  
 



 

Additional Precautions  
 

• When asking questions about criminal records, limit 
   inquiries to records for which exclusion would be job 
   related for the position and consistent with business 
   necessity  
 
• Keep criminal record information confidential – use it 
  only for intended purposes.  
 



 

Remove Application Questions 
 

“As a best practice, and consistent with applicable 
laws, the Commission recommends that employers 
do not ask about convictions on job applications and 
that, if and when they make such inquiries, the 
inquiries be limited to convictions for which exclusion 
would be job related for the position in question and 
consistent with business necessity.” 



John Lagattuta 
IDFPR Labor Relations Director 
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 Department of Financial and Professional Regulation 
◦ Division of Professional Regulation 
 Medical, Boxing/MMA, Real Estate, Auctioneers etc. 

◦ Division of Banks 
 Commercial Banks, Mortgage Banking, etc. 

◦ Division of Financial Institutions 
 Currency Exchanges, Check Cashers, etc. 

 175 Professions with over 1,000,000 Licensees 
 

DFPR 

Division of Professional Regulation 

Division of Banking 

Division of Financial Institutions 
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 Candidate submits application 
◦ Biographical Information 
◦ Proof of completion of requirements 
 Education, clinical training, examination, etc. 

◦ Personal history disclosure 
 Application reviewed by Department 
◦ Credentials substantiated 
◦ May request more information 
◦ May issue or deny licensure 

 Licenses require renewal at regular intervals 
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 Private Detective, Private Alarm, Private 
Security, Fingerprint Vendor, and Locksmith 
Act of 2004 (225 ILCS 447/) 
◦ Sec. 15-10. Qualifications for Licensure  
 (a) A person is qualified for licensure as a private 

detective if he or she meets all of the following 
requirements:  
 (2) Has not been convicted of a any felony in any jurisdiction 

or at least 10 years has elapsed since the time of full 
discharge from a sentence imposed for a felony conviction. 

 (3) Is of good moral character. Good character is a continuing 
requirement of licensure. Conviction of crimes other than 
felonies may be used in determining moral character, but 
shall not constitute an absolute bar to licensure.  
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 Massage Licensing Act (225 ILCS 57/) 
◦ Sec. 15-15. Licensure Requirements. 
 (a)(2). The applicant is at least 18 years of age and of 

good moral character. In determining good moral 
character, the Department may take into consideration 
conviction of any crime under the laws of the United 
States or any state or territory thereof that is a felony 
or a misdemeanor or any crime that is directly related 
to the practice of the profession. Such a conviction 
shall not operate automatically as a complete bar to a 
license, except in the case of a conviction for 
prostitution, rape, or sexual misconduct, or where the 
applicant is a registered sex offender.  
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 Mortgage Loan Originator License Act (205 ILCS 
635/7-3(2) 
◦ Sec. 7-3. Issuance of License. The Director shall not 

issue a mortgage loan originator license unless the 
Director makes at a minimum the following findings: 
 (2) The applicant has not been convicted of, or pled guilty of 

nolo contendere to, a felony in a domestic , foreign, or 
military court: 
 (A) during the 7-year period preceding the date of the 

application for licensing and registration; or  
 (B) at any time preceding such date of application, if such 

felony involved an act of fraud, dishonesty, or a breach of 
trust, or money laundering;  

provided that any pardon of a conviction shall not be a 
conviction for purposes of this item (2). 
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 Real Estate Act (225 ILCS 454/) 
◦ Sec. 5-25. Good moral character.   
 When an applicant has his or her license revoked on a prior 

occasion or when an applicant is found to have committed 
any of the practices enumerated in Sect. 20-20 of this Act or 
when an applicant has been convicted of or enters a plea of 
guilty or nolo contendere to forgery, embezzlement, 
obtaining money under false pretenses, larceny, extortion, 
conspiracy to defraud, or any other similar offense or 
offenses or has been convicted of a felony involving moral 
turpitude in any court of competent jurisdiction in this court 
or any other state, district, or territory of the United States or 
of a foreign country, the Board may consider the prior 
revocation, conduct, or conviction in its determination of the 
applicant’s moral character and whether to grant the 
applicant’s license.  
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Application/Complaint 

Review 

Prosecutions 

Hearing 

Director’s Order 
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Receive Application/Complaint 
File sent to Prosecutions for Review 

Communicate with Applicant 

Evaluate the merit of issuance or 
prosecution  

Negotiate settlement agreement 

Submit possible agreement to Board 

Parties sign Consent Order 

Director signs Consent Order 

Applicant requests hearing /Conduct 
hearing 

ALJ recommends outcome to Board 

Board recommends outcome to Director 

Director signs order issuing discipline 



 225 ILCS 60/23. Reports relating to 
professional conduct and capacity.  
◦ (A) Entities Required to Report. 
 (4) State’s Attorneys. The State’s Attorney of each 

county shall report to the Disciplinary Board, within 5 
days, any instances in which a person licensed under 
this Act is convicted of any felony or class A 
misdemeanor. The State’s Attorney of each county may 
report to the Disciplinary Board through a verified 
complaint any instance in which the State’s Attorney 
believes that a physician has willfully violated the 
notice requirements of the Parental Notice of Abortion 
Act of  1995. 
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 REVOCATION 
 SUSPENSION 
 PROBATION 
 REPRIMAND 
 FINE 
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 Health Care Worker Licensure Actions – Sex 
Crimes. 20 ILCS 2105/2105-165 
◦ (a) When a licensed health care worker, as defined 

in the Health Care Worker Self Referral Act,  
 (1) has been convicted of a criminal act that requires 

registration under the Sex Offender Registration Act 
 (2) has been convicted of a criminal battery against any 

patient in the course of patient care or treatment, 
including any offense based on sexual conduct or 
sexual penetration 

 (3) has been convicted of a forcible felony OR  
 
 

7/20/2012 



 
 (4) Is required as a part of a criminal sentence to 

register under the Sex Offender Registration Act, then, 
notwithstanding any other provision of law to the 
contrary, the license of the health care worker shall by 
operation of law be permanently revoked without a 
hearing. 
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20 ILCS 2105/2105-165(c).  
 …Within 5 business days after receiving notice from the  
 State’s Attorney of the filing of the criminal charges 

against the health care worker, the Secretary shall issue 
an administrative order that the health care worker shall 
immediately practice only with a chaperone during all 
patient encounters pending the outcome of the criminal 
proceedings.  
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 730 ILCS 5/5-5. 5-15. Certificates of relief 
from disabilities issued by courts. 
◦ (a) Any circuit court of this State may issue a 

certificate of relief from disabilities to an eligible 
offender for a conviction that occurred in that court 
if the court imposed the sentence.  
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 730 ILCS 5/5-5. 5-25. Certificate of good 
conduct.  
◦ (a-6) A certificate of good conduct may be granted 

as provided in this Section to an eligible offender as 
defined in Section 5-5. 5-5 of this Code who has 
demonstrated by clear and convincing evidence that 
he or she has been a law-abiding citizen and is fully 
rehabilitated.  
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 New applications received = 37, 676 
◦ Applications with criminal convictions = 139 
 Licenses denied= 83 
 Licenses issued = 56  
 Certificates of Relief requested = 3 
 Certificate of Relief issued = 1 
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 20 ILCS 2105/2105-15. General Powers and 
duties. 
◦ (i) Within 180 days after December 23, 2009 (the 

effective date of Public Act 96-852), the Department 
shall promulgate rules which permit a person with a 
criminal record, who seeks a license or certificate in an 
occupation for which a criminal record is not expressly a 
per se bar, to apply to the Department for a non-
binding, advisory opinion to be provided by the Board or 
body with the authority to issue the license or certificate 
as to whether his or her criminal record would bar the 
individual from the licensure or certification sought, 
should the individual meet all other licensure 
requirements including, but not limited to, the 
successful completion of the relevant examinations.  
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 The Administrative Rules regarding the Non-
Binding Advisory Opinions can be found at : 
◦  68 Ill. Admin. Code 1130 
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 Affects professional relationships 
 Discipline is reported to and from Sister-States 
◦ Can’t Move Out of State to Avoid a Discipline 

 Discipline appears on Licensee’s record 
◦ Decreased marketability 
◦ Financial impact of change in employability and fines 
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Rev. 2012 

Where to File Employment Discrimination Claims 
  
The following table provides general guidance.  This is not a guarantee of coverage.  Certain exceptions and limitations may apply.  You 
may be able to file your claim with more than one agency.  Please telephone an agency if you have questions. 
  

Agencies to 
Contact 

Chicago Commission 
on Human Relations 

Cook County 
Commission on 
Human Rights 

Illinois Department of 
Human Rights 

Equal Employment 
Opportunity 
Commission (U.S.) 

Types of 
Discrimination 
Covered 
 

Race 
Color 
Religion 
Sex (including sexual      
   harassment) 
National Origin 
Ancestry 
Age 
Disability 
Sexual Orientation 
Gender Identity 
Marital Status 
Parental Status 
Source of Income 
Military Discharge           
   Status 
Credit History 
 
 
 
 
 
 
Limited Retaliation          

Race 
Color 
Religion 
Sex (including sexual      
   harassment) 
National Origin 
Ancestry 
Age 
Disability 
Sexual Orientation 
Gender Identity 
Marital Status 
Parental Status 
Source of Income 
Military Discharge 
   Status 
 
Housing Status 
 
 
 
 
 
Retaliation 
Aiding/Abetting           
Willful Interference         

Race 
Color 
Religion 
Sex (including sexual        
   harassment) 
National Origin 
Ancestry 
Age 
Disability 
Sexual Orientation             
(includes gender identity) 
Marital Status 
Pregnancy 
 
Unfavorable Military 
   Discharge 
Military Status 
Citizenship Status 
Arrest Record 
Immigration-Related 

Practices 
Native Language 
Order of Protection Status 
Retaliation 
Aiding/Abetting           
Willful Interference    
Coercion        

Race 
Color 
Religion 
Sex (including sexual        
   harassment) 
National Origin 
Ancestry 
Age 
Disability 
 
 
 
 
 
 
 
 
Genetic Information 
 
 
 
 
 
Retaliation 
 

 
Geographic 
Limitations 

 
Violation occurred within 
the City of Chicago 

 
Violation occurred within 
Cook County 

 
Violation occurred within 
Illinois 

 
Violation occurred within 
U.S. or at U.S. company 
located outside U.S. 

 
Time 
Limitations 

 
Must file within 180 days 
of alleged violation 

 
Must file within 180 days 
of alleged violation 

 
Must file within 180 days 
of alleged violation 

 
300 days (or 180 days if 
state fair employment 
agency does not cover) 

 
Who Can Be 
Sued 

 
Employers (no minimum 
number of employees) 
 
 
 
 
 
 
 
 
Labor Organizations 
Employment Agencies 
 
Individuals  

 
Employers (no minimum 
number of employees) 
 
 
 
 
 
 
 
 
Labor Organizations 
Employment Agencies 
 
Individuals  

 
Employers with at least 15 
employees in Illinois; or 
with at least 1 employee 
for sexual harassment, 
disability, retaliation, 
public contractors, 
state/local gov’t units, 
apprenticeship & training 
programs 
 
Labor Organizations 
Employment Agencies 
 
Individual sexual               
   harassers 

 
Employers with at least 15 
employees for Title VII 
and ADA claims and state 
and local governments; 
with at least 20 employees 
for ADEA; with at least 1 
employee for Equal Pay 
Act, federal government, 
& educational institutions 
 
Labor Organizations    
Employment Agencies 
Apprenticeship and           
   Training Programs  



Agencies to 
Contact 

Chicago Commission 
on Human Relations 

Cook County 
Commission on 
Human Rights 

Illinois Department of 
Human Rights 

Equal Employment 
Opportunity 
Commission (U.S.) 

 
Kinds of Relief 
Available  

 
Make whole damages 
(such as back pay, lost 
benefits and emotional 
distress damages) 
 
Other Damages (such as 
interest) 
 
Punitive Damages 
 
 
Injunctive Relief (such as 
reinstatement) 
 
 
Fines to the City 
 
Attorneys Fees & Costs 
to prevailing complainant 

 
Make whole damages 
(such as back pay, lost 
benefits and emotional 
distress damages) 
 
Other Damages (such as 
interest) 
 
Punitive Damages  
 
 
Injunctive Relief (such as 
reinstatement), including 
emergency relief 
 
Fines to the County 
 
Attorneys Fees & Costs 
to prevailing complainant 

 
Make whole damages 
(such as back pay, lost 
benefits and emotional 
distress damages) 
 
Other Damages (such as 
interest) 
 
 
 
 
Injunctive Relief (such  as 
reinstatement and  barring 
contracts with the State), 
including emergency relief 
 
 
Attorneys Fees & Costs  
to prevailing complainant 

 
Make whole damages 
(such as back pay, lost 
benefits and reinstatement)  
 
Compensatory Damages 
(such as out-of-pocket and 
emotional harm) 
 
Punitive Damages 
 
 
Injunctive Relief,          
including emergency relief 
 
 
 
 
Attorneys Fees & Costs 
to prevailing complainant 

 
Agency 
Contact 
Information 

 
Chicago Commission on 
Human Relations 
740 N. Sedgwick  
4th Floor 
Chicago, IL 60654 
(312) 744-4111  
(312) 744-1088 (TTY)  
(312) 744-1081 (FAX) 

 
Cook Co. Commission 
on Human Rights  
69 W. Washington St. 
Suite 3040 
Chicago, IL 60602 
(312) 603-1100  
(312) 603-1101 (TDD) 
(312) 603-9988 (FAX) 

 
Illinois Department of 
Human Rights 
James R. Thompson 
Center, 100 W. Randolph 
10th Floor, Intake Unit 
Chicago, IL 60601 
(312) 814-6200  
(866) 740-3953 (TTY) 
(312) 814-6251 (FAX) 
www.illinois.gov/dhr 

 
U.S. Equal Employment 
Opportunity Commission 
Chicago District Office 
500 W. Madison 
Suite 2000 
Chicago, IL 60661 
(800) 669-4000 
(312) 869-8001 (TTY) 
(312) 869-8220 (FAX) 

 
Office Hours 

 
Filing Hours: 
Monday through Friday 
9:00 - 5:00 (2 copies of 
all filings required) 
 
Intake Hours: 
Monday through Friday 
9:00 - 3:00 
 

 
Office Hours: 
Monday through Friday 
8:30 - 5:00 
 
 
Intake Hours: 
Monday through Friday 
8:30 - 5:00 

 
Office Hours: 
Monday through Friday 
8:30 - 5:00 
 
 
Intake Hours: 
Monday through Thursday 
8:30 - 3:00 

 
Office Hours: 
Monday through Friday 
8:30 - 5:00 
 
 
Intake Hours: 
Monday through Friday 
8:30 - 3:30 

 
Other Forms of 
Discrimination 
Covered 

 
Housing 
Public Accommodations 
Credit & Bonding            
   Transactions 

 
Housing 
Public Accommodations 
Credit Transactions 
County Facilities,            
   Services and Programs 

 
Housing 
Public Accommodations 
Financial Credit 
Sexual Harassment in        
  Education 
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